AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Department of the Army, DoD

581.3 Army Board for Correction of Military
Records.

AUTHORITY: 10 U.S.C. 1552, 1553, 1554, 3013,
3014, 3016; 38 U.S.C. 3103(a).

§581.1 Army Disability Review Board.

(a) General provisions—(1) Constitution,
purpose, and jurisdiction of review board.
(i) The Army Disability Review Board
(called the review board in this sec-
tion) is an administrative agency cre-
ated within the Department of the
Army under authority of section 302,
title I, Act of June 22, 1944 (58 Stat.
284), as amended by section 4, Act of
December 28, 1945 (69 Stat. 623), to re-
view, at the request of any officer re-
tired or released from active service,
without pay, for physical disability
pursuant to the decision of a retiring
board or disposition board, the findings
and decisions of such board. The review
board is charged with the duty, in
cases within its jurisdiction, of
ascertaining whether an applicant for
review who was separated from the
service or released to inactive service,
without pay, for physical disability, in-
curred such physical disability in line
of duty or as an incident of the service.
When the review board determines in
an individual case within its jurisdic-
tion that physical disability was so in-
curred, it is authorized in the manner
prescribed by this memorandum, to re-
verse prior findings in such regard and
to make such findings in lieu thereof as
are warranted by the evidence or perti-
nent regulations. Such remedial action
is intended primarily to insure that no
officer separated from the service or
returned to an inactive status without
pay, for disability, shall be deprived
unjustly of retirement pay benefits, or
retired status and retired pay, as the
case may be, by reason of erroneous
findings.

(ii) The class of officers whose cases
are reviewable shall include officers of
the Army of the United States, other
than officers of the Regular Army, who
were discharged or released to inactive
service under the conditions prescribed
in paragraph (a)(1)(i) of this section;
and former officers of the Regular
Army who were wholly retired under
section 12562, Revised Statutes.

(iii) The review board is authorized,
upon timely application therefor, to re-
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view the proceedings and findings of
boards referred to in paragraph (a)(1)(i)
of this section; and to receive addi-
tional evidence bearing on the causes
and service-connection of disabilities
in the cases of officers referred to in
paragraph (a)(1)(ii) of this section,
whose cases were the subject of find-
ings by a retiring or disposition board,
and who were separated from the serv-
ice or released to inactive service,
without pay, by reason of physical dis-
ability, whether denial of retirement or
retirement pay benefits, as the case
may be, was pursuant to the adverse
findings of a board, or was pursuant to
administrative action in a case where
there was favorable action by a board.

(iv) In carrying out its duties under
this memorandum such review board
shall have the same powers as exer-
cised by, or vested in, the board whose
findings and decisions are being re-
viewed.

(2) Application for review. (i) Any offi-
cer desiring a review of his case will
make a written application therefor on
WD AGO Form 0258 (Application for
Review of Army Retiring Board Pro-
ceedings) which may be obtained from
The Adjutant General, Washington, DC
20310, Attention: AGPO-S-D.

(ii) No application for review will be
granted unless received by the Depart-
ment of the Army within 15 years after
the date on which such officer was sep-
arated from the service or released to
inactive service, without pay, for phys-
ical disability, or within 15 years after
June 22, 1944, whichever date is the
later.

(iii) The Adjutant General, upon re-
ceipt of an application for review, will
note thereon the time of receipt there-
of and will, in cases where the jurisdic-
tion for review by the review board is
established, assemble the originals or
certified copies of all available Depart-
ment of the Army and/or other record
pertaining to the health and physical
condition of the applicant, including
the record of the proceedings and find-
ings of all retiring and disposition
boards in question and the records of
all administration and/or executive ac-
tion taken thereon. Such records, to-
gether with the application and any
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supporting documents submitted there-
with, will be transmitted to the presi-
dent of the review board.

(38) Changes in procedure of review
board. The review board may initiate
recommendation for such changes in
procedures as established herein as
may be deemed necessary for the prop-
er functioning of the review board.
Such changes will be subject to the ap-
proval of the Secretary of the Army.

(b) Proceedings of review board—(1)
Convening of review board. (i) The re-
view board will be convened at the call
of its president and will recess or ad-
journ at his order. In the event of the
absence or incapacity of the president,
the next senior member will serve as
acting president for all purposes.

(i1) Unless otherwise directed by its
president, the review board will con-
vene in Washington, DC, at the time
and place indicated by him.

(iii) The review board will assemble
in open session for the consideration
and determination of cases presented
to it. After the conclusion of such hear-
ing, the review board will as soon as
practicable thereafter convene in
closed session for determination.

(2) Hearings. (i) An applicant for re-
view, upon request, is entitled by law
to appear before the review board in
open session either in person or by
counsel of his own selection. Witnesses
shall be permitted to present testi-
mony either in person or by affidavit.
As used in the regulations in this part
the term ‘‘counsel’” shall be construed
to include members of the Federal bar,
the bar of any state, accredited rep-
resentatives of veterans’ organizations
recognized by the Veterans’ Adminis-
tration under section 200 of the Act of
June 29, 1936 (49 Stat. 2031), and such
other persons who, in the opinion of
the review board, are considered to be
competent to present equitably and
comprehensively the claim of the ap-
plicant for review. In no case will the
expenses or compensation of counsel
for the applicant be paid by the Gov-
ernment.

(ii) In every case in which a hearing
is authorized, the secretary will trans-
mit to the applicant and to designated
counsel for the applicant, if any, a
written notice by registered mail stat-
ing the time and place of hearing. Such
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notice shall be mailed at least 30 days
in advance of the date on which the
case is set for hearing except in cases
in which the applicant waives the right
of personal appearance and/or represen-
tation by counsel. Such notice shall
constitute compliance with the re-
quirement of notice to applicant and
his counsel. The record shall contain
the certificate of the secretary that
written notice was given applicant and
his counsel, if any, and the time and
manner thereof.

(iii) An applicant who requests a
hearing and who, after being duly noti-
fied of the time and place of hearing,
fails to appear at the appointed time,
either in person or by counsel, or, in
writing, waives his right to appear,
thereby waives such right.

(iv) In the conduct of its inquiries,
the review board shall not be limited
by the restrictions of common law
rules of evidence.

(v) In the case wherein it is advisable
and practicable, the review board may,
at the request of the examiner, or upon
its own motion, request The Surgeon
General to detail one or more medical
officers to make physical examination
of the applicant, if available, and re-
port their findings resulting from such
examination with respect to the mat-
ters at issue, either in person or by af-
fidavit. When testifying in person at a
hearing, such medical witnesses will be
subject to cross-examination. Simi-
larly the medical members of the board
may examine the applicant, if avail-
able, and testify as witnesses con-
cerning the results of such examina-
tion.

(vi) Expenses incurred by the appli-
cant, his witnesses, or in the procure-
ment of their testimony, whether in
person, by affidavit or by deposition
will not be paid by the Government.

(3) Continuances. The review board
may continue a hearing on its own mo-
tion. A request for continuance by the
examiner or by or on behalf of the ap-
plicant may be granted, if in the
board’s discretion, a continuance ap-
pears necessary to insure a full and fair
hearing.

(c) Findings, conclusions, and direc-
tions—(1) Findings, conclusions, and di-
rections of review board. (i) The review
board will make written findings in
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closed session in each case. Such find-
ings will include:

(a) Statement of complete findings of
the retiring or disposition board and of
administrative action subsequent
thereto in the proceedings under re-
view;

(b) A finding affirming or reversing
the findings of such retiring or disposi-
tion board or such administrative ac-
tion, specifying which of the findings
or administrative actions are affirmed
and which are reversed.

(ii) In the event the review board re-
verses any of such original findings or
administrative actions, the review
board will then make complete find-
ings which shall include the affirmed
findings of the original board or of ad-
ministrative action subsequent there-
to. Such complete findings shall in-
clude the following:

(a) Whether the applicant was perma-
nently incapacitated for active service
at the time of his separation from the
service or release to inactive service.

(b) The cause or causes of the inca-
pacity.

(c) The approximate date of origin of
each incapacitating defect.

(d) The date officer became incapaci-
tated for active service.

(e) Whether the cause or causes of the
incapacity was or was not an incident
of service.

(f) Whether the cause or causes of the
incapacity had been permanently ag-
gravated by military service.

(g) Whether such incapacity for ac-
tive service was or was not the result
of an incident of service.

(h) Whether the officer’s incapacity
was or was not incurred in combat with
an enemy of the United States or
whether it did or did not result from an
explosion of an instrumentality of war
in line of duty.

(iii) In the event the review board
finds the officer permanently incapaci-
tated for active service and that the in-
capacity was an incident of service, it
will make an additional finding speci-
fying the grade in which the officer is
entitled to be retired or to be certified
for retirement pay benefits.

(iv) The findings, conclusions, and di-
rections of a majority of the review
board shall constitute the findings,
conclusions, and directions of the re-
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view board, and when made, will be
signed by each member of the review
board who concurs therein, filed, and
authenticated by the secretary.

(d) Disposition of and action upon pro-
ceedings—(1) Record of proceedings. (i)
When the review board has concluded
its proceedings in any case, the sec-
retary will prepare a complete record
thereof. Such record shall include the
application for review; a transcript of
the hearing if any; affidavits, papers
and documents considered by the re-
view board; all briefs and written argu-
ments filed in the case; the report of
the examiner; the findings, conclu-
sions, and directions of the review
board; any minority report prepared by
dissenting members of the review
board; and all other papers and docu-
ments necessary to reflect a true and
complete history of the proceedings.
The record so prepared will be signed
by the president of the review board
and authenticated by its secretary as
being true and complete. In the event
of the absence or incapacity of the sec-
retary, the record may be authenti-
cated by a second participating mem-
ber of the review board.

(ii) All records of proceedings of the
review board shall be confidential, ex-
cept that upon written request from
the applicant, his guardian or legal
representative, The Adjutant General
will furnish a copy of the proceedings
of the review board, less any exhibits
which it may be found impracticable to
reproduce out which will include:

(a) A copy of the order appointing the
board.

(b) The findings of the Army retiring
board affirmed.

(c) The findings of the Army retiring
board reversed.

(d) The findings of the review board.

(e) The conclusions which were made
by the review board.

(f) The directions of the Secretary of
the Army.

If it should appear that furnishing such
information would prove injurious to
the physical or mental health of the
applicant, such information will be fur-
nished only to the guardian or legal
representative of the applicant. The
Adjutant General, subject to the fore-
going restrictions, will make available
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for inspection, upon request of the ap-
plicant, his guardian or legal rep-
resentative, a record of the proceedings
of any case reviewed by the review
board, but copies of the proceedings of
any case heard prior to January 4, 1946,
will not be furnished if such copies are
not readily available.

(2) Final action by review board. When
the review board has completed the
proceedings and has arrived at its deci-
sion, the proceedings, together with
the review board’s decision, will be
transmitted to The Adjutant General
for appropriate Department of the
Army action. The Adjutant General, in
the name of the President of the
United States, will indicate on the
record of such proceedings and decision
the President’s approval or disapproval
of the action of the review board, and
will perform such administerial acts as
may be necessary and thereafter will
notify the applicant and/or his counsel
of the action taken. Written notice,
specifying the action taken and the
date thereof, will be transmitted by
The Adjutant General to the president
of the review board to be filed by the
secretary as a part of the records of the
board pertaining to each case.

(e) Rehearings—(1) Policy on the grant-
ing of rehearings. After the review board
has reviewed a case and its findings
and decision have been approved, the
case will normally not be reconsidered
except on the basis of new, pertinent,
and material evidence, which if pre-
viously considered could reasonably be
expected to have caused findings and a
decision other than those rendered as
the result of the original review. An
application for rehearing must be made
within a reasonable time after the dis-
covery of the new evidence, mentioned
in this subparagraph, and the request
for rehearing must be accompanied by
such new evidence and by a showing
that the applicant was duly diligent in
attempting to secure all available evi-
dence for presentation to the review
board when his case was previously re-
viewed and that the reason for the
delay in discovering such new evidence
was not due to fault or neglect on the
part of the applicant.

(2) Application for rehearing. Any offi-
cer desiring a rehearing of his case will
make a written application therefor on
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WD AGO Form 0413 (Application for
Review of Findings of the Army Dis-
ability Review Board) which may be
obtained from The Adjutant General,
Washington, DC 20310, Attention:
AGPO-S-D.

[13 FR 6805, Nov. 19, 1948, as amended at 19
FR 6706, Oct. 19, 1954]

§581.2 Army Discharge Review Board.

(a) Purpose. This regulation imple-
ments 10 U.S.C. 1553, Pub. L. 95-126, and
DOD Directive 1332.28 (app. A).

(b) Explanation of terms—(1) Legal con-
sultant of the Army Discharge Review
Board (ADRB). An officer of The Judge
Advocate General’s Corps assigned to
the ADRB to provide opinions and
guidance on legal matters relating to
ADRB functions.

(2) Medical consultant of the ADRB. An
officer of the Army Medical Corps as-
signed to the ADRB to provide opinions
and guidance on medical matters relat-
ing to ADRB functions.

(3) Video tape hearing. A hearing con-
ducted by an ADRB hearing examiner
at which an applicant is given the
opportuntiy to present his/her appeal
to the hearing examiner, with the en-
tire presentation, including cross-ex-
amination by the hearing examiner, re-
corded on video tape. This video tape
presentation is later displayed to a full
ADRB panel. Video tape hearings will
be conducted only with the consent of
the applicant and with the concurrence
of the President of the ADRB.

(c) Composition and responsibilities—(1)
Authority. The ADRB is established
under Pub. L. 95-126 and 10 U.S.C. 1553
and is responsible for the implementa-
tion of the Discharge Review Board
(DRB) procedures and standards within
DA.

(2) The ADRB president. The president
is designated by the Secretary of the
Army (SA). The President—

(i) Is responsible for the operation of
the ADRB.

(ii) Prescribes the operating proce-
dures of the ADRB.

(iii) Designates officers to sit on pan-
els.

(iv) Schedules panels to hear dis-
charge review appeals.

(v) Monitors the DOD directed re-
sponsibilities of the SA on service dis-
charge review matters for the DOD.
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